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WCCUSD BOARD OF EDUCATION
SUBCOMMITTEE ON CLAY INVESTIGATION
SEPTEMBER 15, 2016

ANTON JUNGHERR TESTIMONY

A.2 CLOSED SESSION INITIATION OF LITIGATION

Disclaimer: The author of this document is a member of the WCCUSD Citizens’ Bond Oversight Committee (CBOC). Howcver the views

expressed in this document are those of the author Anton Junigherr and not of the CBOC.

INITIATION OF LITIGATION

It is noted that Mr. Clay allegations against Sheri Gamba for negligence, Dr. Harter for
facilitation and Mr, Ramsey for possible criminal conduct were outside the scope of VLS
investigation as by professional standards VLS is prohibited from rendering such opinions,

Allegations that called for a criminal, civil, or other potential legal opinion by VLS were not
selected for testing, a VLS, by professional standards of the AICPA and the ACFE, is prohibited

~ from rendering such opinions. For example, the allegation that a Board member received a

kickback would require a criminal investigation and a legal proceeding. The allegation that a

District employee was negligent in fulling his/her duties would also require a legal proceeding.”
1

However, in regards to the allegation of kickbacks to Charles Ramsey the report stated,
“However, VLS recommends that legal counsel provide guidance and counsel to the
Subcommittee for the Clay investigation and the Board to determine whether this report should
be referred to appropriate law enforcement agencies for appropriate action.” 2

In regards to SGI, “The District should consult with legal counsel to determine whether further
course of action is appropriate. Specifically, the failure of SGI to provide requested documents
and allow interviews of SGI personnel, which resulted in scope limitation of the work VLS was
able to perform. Therefore, SGI may have been in breach of the Right to Audit Clause of the

contract between the District and SGI by failing to provide VLS access to requested documents

after reasonable notice was provided.” 3

In regards to the engagement of SGI, against the advice of staff, VLS recommended that the
District should consult with legal counsel. *

In regards to the payment to SGI of $106,150 for sick, vacation, any other type of paid time off
that was expressly not authorized under the contract VLS recommended that the District should

consult with legal counsel.

1 VLS Bond Program Report, September 9, 2016, page 4.
Z Ibid. page 149.
¥ Ibid. page 149.
4 Ibid. page 197.
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WCCUSD BOARD OF EDUCATION
SUBCOMMITTEE ON CLAY INVESTIGATION
SEPTEMBER 15, 2016

ANTON JUNGHERR TESTIMONY

A.2 CLOSED SESSION INITIATION OF LITIGATION

In regards to whether SGI employees possess the appropriate qualifications as stated in the terms
specified in the SGI contract VLS recommended that the District should consult with legal

counsel. °

In regards to SGI invoices having sufficient supporting documentation VLS recommended that
the District should consult with legal counsel. ¢

SGI has been awarded by the District contracts with a value of $93,960,687.56. 7

Recommendations

That the following matters be referred to appropriate law enforcement agencies:
e Allegation of kickbacks to Charles Ramsey.

¢  Award of the SGI contract

Further, that the District initiate legal action against SGI on the following matters:
e Failure of SGI to provide requested documents and interviews of their staff
e Sick and vacation payments
e Staff qualifications

+ Support documents for invoices

Anton Jungherr
510.697.7212,
Jungherr3(@aol.com

% Ibid. page 197

¢ Ibid. page 197

7 Primavera data FY2002 to date per CD provided to the CBOC by the District.
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ANTON JUNGHERR TESTIMONY

- B4MINUTES AUGUST 1, 2016

. Disclaimer: The authér of this document is a member of the WCCUSD Citizens® Bond Oversight Commlttee (CBOC) However, the views

expressed in this document are those of the author. Anton Jungherr and not of the CBOC.

MINUTES, AUGUST 1, 2016

I suggest:

1.

That all handouts referred to in the minutes be actually attached to the minutes and be
noted in the minutes that these documents are attached to the minutes.

2. That page numbers be added to the footer of the minutes.

3. That a note be added to page 4 of the minutes that indicates that subsequently to the
August 1, 2016 meeting the date of the next Committee meeting was changed to
September 15, 2016 at 5:00 PM.

4. That all documents submitted to the Committee from staff, consultants or members of the
public be referenced in the minutes, and be attached to the minutes.

5. That written public comments submitted to the Committee in regards to the VLS Bond
Program September 9, 2016 Preliminary Draft be displayed on the Committee’s website
and be submitted to VLS for review. Further that VLS review be provided to the
Committee and be displayed on the Committee’s website.

Anton Jungherr
510.697.7212.

Jungherr3@aol.com

r
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. CLIENT FOCUSED. PASSION DRIVEN.

September 15, 2016

Good evening, my name is Kevin MacQuarrie, Vice Prasident of WLC Architects, Inc. {(WLC)
{2600 Tenth Street, Suite 500, Berkeley, CA 94710). | have practiced architecture for nearly 30
vears, and have had the honor of working with many school districts, including West Contra
Costa Unified School District (WCCUSD).

| would like to address two points of concern regarding opinions expressed in the audit. | say
“opinions" because this audit is just that. As recently as last night's meeting, some members of
the Bond Oversight Commitiee, and the District Board publicly characterized the audit as o
costly and inaccurate political football.

Here are the facts, not just opinions.

WLC is a recognized leader in the K12 design market. For over 40 years; we have worked with
dozens of school districts throughout the State of Cdlifornia. We've parthered with WCCUSD on
four schools over nearly two decades: Lovonya DelJean Middle School, El Cerrito High School,
Coronado Elementary School, and the currenily under construction Pinole Valley High School
{PVHS). We were awarded those commissions through a qualifications-based selection and our
work was scrupulously vetted by the District during the entire process.

As far as | am aware, no WCCUSD board members reviewed the architects' statements of -
qudlifications (SOQ)J. In fact, | have ne idea who actually reviewed the SOQs. When WLC was
granted an interview, which was not always the case; we would then present to any number of
people including principals, teachers, and community members. Each time it was a different
process with new questions and pricrities specific to each project. There was no guarantee we
were the best fit. Our selection was completely the individual Site Committee's
recommendation. '

Although WLC's designs represent only a small fraction of the District's visionary and ambitious
school building program, the audit chose to focus only on WLC and one other firm. The other
dozens of vendors involved in the Bond Program apparently were not scrutinized by the audiior
or appear hot to have been as forthcoming as WLC. We cooperated fully because we care
about the District, education, and our part in being a good corporate citizen.

With that said, this audit report completely mischaracterized WLC's appropriate and fransparent
fee structure that absolutely follows current industry standards.

WLC's base fee structure was developed under the scrutiny of the Engineering Officer and
appropriately reflected the anficipated scope of work, schedule, and budget of the project at
that time. The audit report indicates that the Office of Public School Construction {[OPSC) Fee
Structure is the “indusiry standard.” This is completely false, and reveals the auditor's utter lack of
understanding of current architectural practices statewide and specifically in the Bay Area. The
OPSC fee schedule is over 48 years old, was abandoned by the state in 1998, and was used
solely as a base level fee for siate reimbursement purposes only. It always allowed for increased
fees for necessary and additional consultants’ scope.

The oudit opinion on the Pinole Valley High School (PVHS) additional service implies that it was
solely authored by WLC. This is also absoluiely false,

2600 TENTH STREEY, SUITE 500 - BERKELEY, CA - 24710 - T: {510} 450-19%% F: (510) 450-2525
www.wicarchitects.com



September 15, 2014
Page 2

Over the course of hundreds of meetings with the District staff, teachers, students, community,
the City of Pinole, the Facilities Subcommittee, and the WCCUSD Board, WLC carefully
responded to requests by the District for increases in the project size, scope, schedule, and
budget. We also provided and fully discussed options which would maintain the original scope,
budget. and schedule.

After the Board made the decision to approve the scope increases, WLC submitted our fees for
providing addifional professional services to complete that expanded effort. By way of
comparison, if a contractor was asked to double his effort and time on a project, there would
be no question he was due additional money. WLC's fee requests took over a year of vetting,
and had to be approved by the Engineering Officer, the Project Manager, the Associate
Superintendent, the Superintendent, the Facilities Subcommittee, and the Board. This process
was especially thorough with the express purpose of protecting the taxpayers. There were many
checks and balances by the District. WLC exhibited no influence in the process.

Which brings me to my final point.

This audit includes a not so veiled accusation of “pay to play” improprieties on the part of WLC
Architects. This is surprising, because an audit is supposed to present facts, not support a political

or precenceived agenda.

Let me be clear, these accusations, whether considered veiled or direct, are compleiely without
merit,

WLC is routinely asked to contribute to causes related to public education. Virtually all of those
requests come from the staff; Boards, school sites, and commitiees connected with the Districts
for which we are dlready providing professional services. Those reques’rs have always come from
the district to WLC, not from WLC to the district.

We virtudlly never give financial support to a district for whiCh we are hot dready providing
professional services. In fact, we go to great lengths not to cross that line.

It District officials do not want WLC’s financial support, then WLC suggests they stop asking us for
it. In fact, | received a request from WCCUSD just last week for a contribution to your parcel tax
campaign. We support the cause for better schools and educational opportunities, but we will
never let our support damage our spofless reputation. We will push back, using oll means within
our power, to defend ourselves from false accusations or threats.

We look forward te continuing our professional partnership with WCCUSD and to successfully
completing PYHS, which we are confident will be an outstanding facility for the District and the

community for decades to come.
SincerelyM

KEVIN A, MacQUARRIE
Architect, AlA

Vice President, Principal

KAM:dr / 16055-1r
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During the review of the budget transactions exported by the District from the server, VLS
identified several budget entries made by the Principal Accountant on 3/8/2016 into Munis with

an effectlve date of 7/1/2015. %ree—the—budget—en#res—ha#e—an—eﬁeetwe—éa%e—ef—l/%ﬂgés—the

#ﬁem&ﬁepeftsas—tkrewﬁefe-emefed—en%ﬁﬁ@%ﬂhe District stated that the entries assngned 3

project budget string to the previously adopted budget; therefore, the entries did not affect the

budgeted_amounts by object code in_the Original Budget column_of the Interim Reports. The
District provided VLS with the 2015/16 general ledger budget detail transactions, and VLS
confirmed that the entries did not affect the object codes that, jére -part of the adopted
budget.’®! Addlttonallv, VLS confirmed that the Interim Repo' ere not affected by the
backdated entries.™

Conclusions . . *
1) Table. 13 Comparlson of Project Budgets and Expenditures, the expendltures for the

Add :onally, the pro_ie”:budget for De Anza High School appears to be sufficient as
compared to the expenditures; however, the project budget will not be sufficient when
encumbrances are con5|dered Refer to section TC (6) for TC6-1 and TC6-2
recommendatlons for thls area. Additionally, see F12-1 and FI2-4 recommendations for this

area.

! The District's adopted budget for 2015/16 fiscal year was approved by the Board on 6/24/2015;
however, the adopted budget was posted into the Munis general ledger on 9/11/2015.

182 The cut-off dates for preparation of the First and Second Interim Reports are October 31* and January
31" of each fiscal year, respectively.

PRELIMINARY DRAFT — September 9, 2016 WCCUSD — Bond Program
Phase Il — Forensic Accounting Investigation Vicenti, Lloyd & Stutzman LLP
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2) One contract tested for Sylvester Greenwood Academy/LPS has no available budget;
therefore, it appears that the District approved the contract for a bond project that was
underbudgeted. Refer to section TC (6) for TC6-1, TC6-2,and TC6-9 recommendations for
this area. Additionally, see Fi2-4 recommendation for this area.

3} Based on VLS's interview with District staff and the testing performed, it appears that the
claim that the District increases budgets to match actual costs is substantiated as shown in
Table 14: Summary of Contracts — Budgets Entered After Board Approval of Contract. Refer
to section TC (6) for TC6-2 recommendation for this area. Addltlonally, see FI2-2
recommendation for this area. e

area: The District posted budget data ss'into the Muni é"e’-hergl ledger on 3/8/2016

with_an effective date of 7/1/2015. Althoug -entri sdld not affect the budgeted

amounts by object code in-the Original Budget column of the Interim Reports, there was an
eight-month delay: ‘in th: osting _of .the journal entries. See FI2-2 and FI2-3
recommendations for this area.

&

{C) Deterrnlne whether bud ets submltted to the Board historically have been sufficient and
fre '

ferrors

Related Allé'g"-ation

BUD (5} - Bond program budgets submitted to the Board are one page summaries; The
beginning balance does: fiot match the prior report’s ending balance.

Results of Work Performed

Starting with the EAW approved on 6/1/2011, VLS analyzed all the EAW reports for
mathematical accuracy. VLS selected a sample of five schools to illustrate the analysis
performed by VLS. The analysis is summarized in Table 15 and Table 16. The columns included in

Table 15 are explained further below.

e Column (1) — School: Identifies the school site with an approved project budget.

PRELIMINARY DRAFT — September 9, 2016 WCCUSD - Bond Program
Phase Il — Forensic Accounting Investigation Vicenti, Lioyd & Stutzman LLP
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WCCUSD BOARD OF EDUCATION

SUBCOMMITTEE ON CLAY INVESTIGATION
SEPTEMBER 15, 2016

ANTON JUNGHERR TESTIMONY

C.2 ROLE OF CLAY INVESTIGATION SUBCOMMITTEE

* Disclaimer: The author of this-document is a member of the WCCUSD Citizens” Bond Oversight Committee (CBOC) However, the views

expressed in this document are those of the author Anton Jungherr and not of the CBOC.

ROLE OF CLAY INVESTIGATION SUBCOMMITTEE

The Clay Investigation Subcommittee has played a vital role in selecting the special legal
counsel and forensic auditor.

VLS has recommended:

“The District should evaluate the adequacy of resources assigned to the INTERNAL
AUDIT DEPARTMENT for review of the Bond Program.” !

“VLS strongly encourages the establishment of the ‘Recommendations Impiementation

Task Force’ so accountability measures are put in place by the District to ensure all
recommendations for work completed in Phase II are adequately assessed and

implemented.” 2
I support the formation of a staff task force to implement the VLS recommendations.

1 support the recommendation to evaluate the resources of the Internal Audit Department.

Tn VLS opinion a high risk exists that the District may be at risk for waste, improper
expenditures or fraud (financial irregularity) related to Bond Program expenditures because, -
“There is no system, process, or individual, responsible or capable of controlling project

Ispending.” 3

In VLS opinion Chief Financial Officer Gamba, Associate Superintendent LeBlance, and Bond
Manager Bonnett are not capable of controlling bond expenditures.

In my opinion the only person capable of controlling bond expenditures is our new
Superintendent Duffy.

The Internal Auditor Kim must report directly to Superintendent Duffy and not to Chief
Financial Officer Gamba as is the current arrangement. This is necessary to provide the Internal

1 VLS Bond Program Report, September 9, 2016, page 14.

2 Ibid. page 4.
* VLS Bond Program Report, September 9, 2016, Exhibit II-B, page 7.
C:\Users\ningram\AppDatailocal\Microsoft\ Windows\INetCache\Content. Ouﬂook\KQOVENSH\Role Clay Subcommittee Testimony September
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WCCUSD BOARD OF EDUCATION

SUBCOMMITTEE ON CLAY INVESTIGATION
SEPTEMBER 15, 2016

ANTON JUNGHERR TESTIMONY

C.2 ROLE OF CLAY INVESTIGATION SUBCOMMITTEE

40

41  Auditor Kim independence as Ms. Gamba is responsible for managing the internal control,

42 budgets and expenditures of the bond program. You can’t have Internal Auditor Kim report to
43 the Chief Financial Officer Gamba as there is a conflict of interest with Ms. Gamba.

44

45  Turther you can’t have the Internal Auditor report to Associate Superintendent LeBlanc, as has
46  been suggested by Ms. LeBlanc, as this also is a basic conflict of interest as Ms. LeBlanc

47  manages the bond construction program.

48
49  To ensure the implementation of the VLS recommendations and to reduce the possibility of

50  waste, improper expenditures or fraud it is my opinion that the Clay Subcommittee must
51  continue to monitor this matter.

52

53 Recommendation

54
55  That the Subcommittee on Clay Investigations recommend to the Board of Education

56  that they continue through December 31, 2017 with the following additional role:
57

- 58 Have the Superintendent and Internal Auditor report to them on a quarterly basis in
59 January 2017, April 2017, June 2017, September 2017 and December 2017 on the status
60 of implementing the VLS recommendations compared with the project plan, testing of
61 implementation by the Internal Auditor, and additional resources that may be required, if
62 any, to complete the implementation of all of the VLS recommendations.
63
64
65
66
67

68  Anton Jungherr
69  510.697.7212.
70 Jungherr3@aol.com

C-\Users\ningram\AppData‘Local\Microsoft\ Windows\INetCache\Content. Outlook\KQOVENSH\R ole Clay Subcommittee Testimony September
152016 - 9.15.16 - aj.docx Page2 of 2



Clay Investigation Subcommittee — September 15, 2016

Recommendations Implementation Task Force

In the Executive Summary of the Preliminary Draft Phase Il Forensic Accounting Investigation Report,
Vicenti, Lloyd, & Stutzman, LLP, strongly encouraged the District to establish a strict “Recommendations
Implementation Task Force” so accountability measures are put in place in ensure that the report
recommendations are implemented. District staff recommends that the task force be comprised as
outlined below and will report to the Facilities Subcommittee or the Clay Investigation Subcommittee on
a quarterly basis and to the Board of Education semi-annually. The Task Force to consist of no more
than 7 members as follows:

Recommended Members of the Task Force:

Superintendent

Associate Superintendent, Operations & Bond Program
Internal Auditor :

Director of Contracts, Bond Program

Member from the Citizen Bond Oversight Committee
Member from the Solutions Team
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WCCUSD BOARD OF EDUCATION
SUBCOMMITTEE ON CLAY INVESTIGATION
SEPTEMBER 15, 2016

ANTON JUNGHERR TESTIMONY

C.3 NEXT STEPS

" Disclaimer: The author of this document is a member of the WCCUSD Citizens’ Bond OverSIght Committee (CBOC) However, the views

expressed in this documient are those of the author Anton Jungherr and not of the CBOC.

NEXT STEPS CLAY INVESTIGATION SUBCOMMITTEE

The VLS Bond Program report vindicates whistle-blower Dennis Clay’s courage on publically
releasing on April 22, 2015 hundreds of documents alleging financial mismanagement in the
District’s bond program.

VLS also made recommendations to improve the overall efficiencies and effectiveness of the
management and operation of the bond program and to lower the risk of fraud.

It is noted that Mr. Clay’s allegations against Sheri Gamba for negligence, Dr. Harter for
facilitation and Mr, Ramsey for possible criminal conduct were outside the scope of VLS
investigation as by professional standards VLS is prohibited from rendering such opinions.

I am pleased with the VLS report which was on time, on budget and delivered what was
promised.

I encouraged Dennis Clay to testify before the Contra Costa County Civil Grand Jury, which he
did. His testimony supported their June 2015 WCCUSD CBOC report.

Board Member Todd Groves (who did not support doing a forensic investigation), and Board
President Randy Enos (who did not support Phase IT of the forensic investigation) both did not
seek reelection to the Board of Education in November 2016.

On September 15, 2016 the Board of Education Subcommittee on Clay Investigation will
consider next steps. My recommendations are:
o Determine if there is a cause of action against Bruce Harter and/or Charles Ramsey, and
take appropriate action, if any.
Determine if there is a basis for misconduct action against Sheri Gamba.
Determine if there is a cause of action against SGI, and take appropriate action, if any.
Request legal counsel to provide guidance and counsel to determine whether this report
should be referred to appropriate law enforcement agencies for appropriate action.
e Have the Clay Subcommittee continue with an oversight role on this matter.

Anton Jungherr
510.697.7212.
Jungherr3@aol.com
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September 15, 2016 (revised since posted to include Ms. Ricco)

Clay Investigation Subcommittee — Item C.2

Role of Clay Investigation Subcommittee

June 24, 2015 Board of Education appointed Board Members Cuevas and Block and Ivette
Ricco (CBOC Chair) to the Clay Investigation Subcommittee to review potential
independent counsel and forensic audit firms

July 21, 2015 Board of Education confirmed the role of the subcommittee:

(1) Identifying and recommending special counsel

(2) With the help of special counsel, identifying and recommending a forensic
auditor

(3) Assisting the special counsel and audit firm in combining the findings from
the forensic audit with a report of legai findings to the Board of Education



